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ccptions. Chief Justice Williams, in 
the case of Wing vs. Huvlburt, supra, 
said : " AH the powers of this Court on 
the subject of divorce are given by sta- 
tute, and the Court is not authorized 
either to decree temporary alimony or 
award costs," as is done in the Ecclesi- 
astical Courts in England. There is no 
insurmountable objection, we conceive, 
against adopting any of the provisions 
of the Ecclesiastical Courts in regard to 
proceedings in divorce cases, except that 
many of them are of such a nature that 
it is not easy to adapt them to our judi- 
cial machinery ; and if we select a por- 
tion, we arc thereby offering encourage- 
ment to counsel to keep up a constant 
clamor in favor of all the rest, which 
renders the practice of our Courts wholly 
uncertain, which is one of the greatest 



embarrassments both to the Court and 
to counsel. The great importance and 
value of rules of practice in the proce- 
dure of Courts is that they should be 
plain, and that they should be adhered 
to. 

But when there is a clear necessity 
for any change in the practice of the 
Courts, like that of granting temporary 
alimony to the wife, we believe it comes 
with more propriety from the Courts 
than from the Legislature, since the 
subject must be far better understood 
by them, and may be far more wisely 
limited and controlled by them. We 
could not therefore seriously object to 
either of the innovations inaugurated 
in this case. We have said thus much 
rather to draw attention to their char- 
acter and importance. I. F. R. 



United States Circuit Court, Southern District of New York. — 
November, 1862. 

DANFORTH N. BARNEY VS. THE PRESIDENT, DIRECTORS, AND COM- 
PANY OF THE GLOBE BANK OF BOSTON. 1 

An action for the recovery of money was commenced in the Supreme Court of New 
York by A., a resident of that State, against B., a foreign corporation located in 
Massachusetts. The alleged cause of action was to recover damages for a breach 
of implied contract, in neglecting to protest and notice certain drafts forwarded 
to B. by C, a banking corporation located in the State of Ohio. The cause of 
action was assigned by the Ohio Bank to the plaintiff. The action was com- 
menced by summons, which was served by publication, and a warrant, of attach- 
ment was afterwards issued by which the defendants' property in New York 
was attached under the provisions of the code of procedure applicable to foreign 
corporations. The defendants entered an appearance in the State Court, and 
obtained an order removing the case to this Court under the 11th section of the 
Judiciary Act of 1789. On an application to remand the case to the State 
Court for want of jurisdiction : Held, 



1 We owe this case to the kindness of Shipman, J., for which he will accept our 
thanks. — Eds. 
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1. That the State proceeding is substantially one of foreign attachment, and that 
it is a " suit" within the meaning of the 11th section. 

2. The Talidity of the removal is to be tested by the 12th section. The objection 
that the defendant is not an inhabitant nor found in the district at the time of 
serving the writ, cannot avail the plaintiff in a case where the defendant has 
appeared in the State Court and removed the cause to a Circuit Court of the 
United States. There is no distinction in principle between the case where the 
defendant, having removed the cause to the Circuit Court, moves to have it 
remanded for want of jurisdiction (Sayles vs. North Western Ins. Co., 2 Curtis 
C. C. 212), and the case where a plaintiff makes a similar application. 

3. A corporation is a " citizen" within the meaning of both these sections. 

4. That clause of the 11th section which provides that no District or Circuit Court 
" shall have cognisance of any suit to recover the contents of any promissory 
note or other chose in action in favor of an assignee, unless a suit might have 
been prosecuted in such Court to recover said contents if no such assignment 
had been made," has no application to a case like the present. This is not a 
suit to recover the " contents" of a chose in action within the meaning of the 
Act. Only those choses in action are included within the term " contents" 
which are founded on a contract containing within itself some promise or duty 
to be performed. When the suit is founded on a mere right of action to recover 
damages imposed by law for a delinquency, the clause has no application, and 
the assignee may bring an action in this Court if the other conditions required 
by the Judiciary Act exist. 

6. The attachment issued under the State process will hold the goods attached 
until the final judgment in this Court. The words " original process," as used 
in the 12th section, include any mesne process issuing out of the State Court by 
which the property is seized before the case iS removed into this Court. 

B. D. Silliman, for the motion. 

A. F. Smith, contra. 

Shipman, J., delivered the opinion of the Court : — 
This suit was originally brought in the Supreme Court of the 
State of New York. The plaintiff is a citizen of that State, and 
the defendants a corporation located in the State of Massachusetts. 
The action is brought by the plaintiff, as assignee of the Merchants' 
Bank of Cleveland, Ohio, to recover damages for an alleged breach 
of an implied contract arising out of the course of business between 
the two banks. The alleged breach consists in the neglect of the 
defendants to protest and notice certain drafts, &c, forwarded to 
them by the Merchants' Bank. The action was commenced by 



BARNEY vs. GLOBE BANK. 223 

summons, under the 135th section of the New York Code, which 
provides for the hringing of suits against foreign corporations 
having property in the State of New York. The defendants being 
non-resident and out of the State, no service could be made on 
them, except by the publication of the summons as provided for in 
that section. Subsequently, according to the provisions of the 
same code (sect. 227 et seq.), the plaintiff obtained a warrant of 
attachment against the property of the defendants in New York, 
which was duly served and property attached. Afterwards the 
defendants entered an appearance in the State Court, and filed 
their petition under the 12th section of the Judiciary Act of 1789, 
for the removal of the case into this Court. The order of removal 
having been granted by the State Court, and the case entered in 
this Court, the plaintiff now moves to remand the case to the State 
Court for want of jurisdiction. 

It is supposed by the parties to this controversy that the National 
and State Courts have laid down different rules of law, and come 
to different conclusions in cases of like character, and that the 
result of this case may therefore depend to some extent upon the 
particular tribunal in which it shall be finally determined. This, 
although not affecting the grounds upon •which it must be decided, 
renders, in their judgment, the disposal of this motion of unusual 
importance to the parties themselves. In coming, therefore, to the 
result which I have reached, I have not failed attentively to con- 
sider the very learned and elaborate argument presented in support 
of the motion. The more prominent features of this argument are, 

1. That this is not a "suit" within the meaning of the 12th 
section of the Judiciary Act ; but a mere special statutory pro- 
ceeding in rem, and therefore not within this section providing for 
removal. 

2. That if it be such a suit, still it is not subject to removal, 
because no cases can be removed from a State Court to the Circuit 
Court except such as could have been originally brought in the 
latter, and this does not fall within that class of cases. 

3. That the defendant, the Globe Bank, is not a citizen within 
the meaning of the 12th section of the Judiciary Act, and therefore 
cannot exercise the privilege of removal. 
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4. That the plaintiff sues as assignee of the Merchants' Bank of 
Cleveland, Ohio, which latter could not have maintained a suit in 
this district against this defendant ; that the plaintiff can bring no 
suit in this Court as assignee, which his assignor could not have 
brought, and therefore the jurisdiction fails. 

Upon the first of the series of propositions I have enumerated it 
may be remarked that the proceeding, by which the action was 
commenced in the State Court, was, substantially, one of foreign 
attachment, the object of which is to take the property of a non- 
resident which is within reach of the process of the Court, and 
apply it to the satisfaction of the claim that may be judicially 
established against him, although his person may be beyond the 
reach of that process. The form of the proceeding under which 
the attachment was made in this case differs somewhat from that 
used in some of the other States. The warrant of attachment did 
not form a part of, or accompany, the summons when that was 
issued, but was subsequently granted on application of the plaintiff. 
This, however, was merely optional with the plaintiff. The Code 
provides that he may have the warrant " at the time of issuing the 
summons, or at any time afterwards." Now there is a certain 
popular sense in which this may be said to be a proceeding in rem 
inasmuch as it deals with the things, or property of the defendant, 
whether it reaches his person by legal process or not. So is every 
proceeding by which the property of a defendant is attached and 
appropriated to the satisfaction of his debts. But how is this done 
in actions at law ? In all cases by a judgment of a Court of law 
pronounced in the progress of the cause, adjudging him liable to 
the plaintiff on the cause of action set out in the declaration. The 
judgment is against him, in personam, and not against a specific 
piece of property, or thing, like a decree against a ship, or a bale 
of goods, in a Court of admiralty. The liability of the defendant 
does not rest upon the fact that he is the owner of certain specific 
articles of property proceeded against, out of which springs an 
obligation against him, to be enforced by a seizure and condemna- 
tion of the things in a proceeding strictly in rem. The only 
substantial difference between the character or legal effect of a 
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judgment obtained through process of foreign attachment, and one 
obtained after personal service, is that the defendant is not con- 
cluded by it. The proceeding by foreign attachment is a suit, and 
a suit at law, within the meaning of the Act of Congress under 
consideration. The exemption of the defendant from being per- 
sonally concluded by it is one which he can waive by appearing 
in the suit and pleading to the issue. His appearance does not 
change the nature of the action. It enlarges the legal effect of 
the judgment so as to preclude him from further contesting it, 
except by way of revision in the same, or some appellate tribunal. 
The principle contended for in the second proposition, viz. that 
no case can be removed from a State Court to the Circuit Court 
unless it could not have been originally brought there, is not of 
universal application. 

It is contended that the Globe Bank, being neither an inhabitant, 
nor found within, the district at the time of serving the writ, could 
not be sued in the Circuit Court. This objection rests upon a 
clause in the 11th section of the Judiciary Act which provides that 
" no civil suit shall be brought before either of said Courts (Circuit 
or District) against any inhabitant of the United States, by any 
original process, in any other district than that whereof he is an 
inhabitant, or in which he may be found at the time of serving the 
writ." A preceding clause of the same section confines the juris- 
diction to suits " between a citizen of the State where the suit is 
brought and a citizen of another State." No question arises under 
the latter clause in this part of the case. The plaintiff is a citizen 
of this State, residing in this district. The Globe Bank is an 
inhabitant of the State of Massachusetts, and was not found in this 
district at the time of serving the writ. It is clear that no com- 
pulsory process could force the Globe Bank into this Court. The 
very object of the statute was to exempt parties defendant, who 
are non-resident and out of the district at the time of serving the 
writ, from liability to be sued in districts other than those in which, 
they are inhabitants, or in which they are present at the time when 
suit is brought. The reason of this provision is, obviously, to 
prevent a plaintiff from subjecting a defendant to a litigation in a 
Vol. XI.— 16 
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distant jurisdiction within which he neither resides nor enters. 
Any other rule would be oppressive in a country of such vast 
territorial extent as the United States. But this rule is established 
for the protection of the defendant, and is a personal privilege 
which he can always waive. He may waive it in a suit of foreign 
attachment as well as any other. Toland vs. Sprague, 12 Pet. 
380-1. It follows that, although the Globe Bank could not have 
been brought into this Court by any compulsory process, it being 
non-resident and without the district at the time of serving the 
writ, yet if this very suit had been originally instituted in this 
Court, and the defendant had appeared and pleaded to the issue, 
it would have cured the error. The jurisdiction of this Court 
would then have been complete over the person of the defendant, 
as it certainly would have been over the subject-matter of the 
action. 

But the validity of this removal is to be tested by the 12th, 
instead of the 11th section of the Act in question. And it has 
been decided by very eminent authority that the objection that the 
defendant is not an inhabitant nor found in the district at the time 
of serving the writ, cannot avail in a case where he has appeared 
in the State Court, and removed the cause to a Circuit Court. 
Sayles vs. The North Western Insurance Co., 2 Curtis C. C. 212. 
That was an action brought in the Supreme Court of Rhode Island 
against a foreign corporation. The corporation was neither an 
inhabitant of, nor found within the district at the time of serving 
the writ. But its property was attached in the suit in the State 
Court. 'Whereupon it appeared in the State Court, and by petition, 
in the usual manner, removed the case into the Circuit Court. It 
then moved to dismiss the case for want of jurisdiction, which 
motion was denied. Mr. Justice Curtis, in delivering the opinion 
of the Court, says : " But the jurisdiction over this case does not 
depend upon the 11th, but the 12th section of the Act. If it be a 
suit which that section authorized the defendant to remove, it 
empowers this Court to take jurisdiction over it when removed. 
The question, therefore, really is, whether the suit was rightfully 
removed. If it was, the motion to dismiss must be overruled ; if it 
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was not, the action must be remanded to the State Court." The 
result arrived at was that the case was rightfully removed, and that 
the jurisdiction of the Circuit Court over it was complete. The 
motion to remand in that case was made by the defendant, who had 
procured the removal ; and in the present case by the plaintiff, who 
would have resisted the motion in the State Court, had the pro- 
ceedings on the removal not been ex parte. But this circumstance 
does not distinguish the legal grounds upon which the two motions 
rest. In both, the objection to proceeding in the Circuit Court is 
an alleged want of jurisdiction. It is true that the consequences 
of allowing defendants to remove cases from the State to the 
Federal tribunals, and there procure their dismissal from the latter 
for want of jurisdiction, would be of a different character from 
those which would result from allowing plaintiffs to prevent the 
removal of cases brought against non-residents who should not be 
personally served with process; but they would be equally mis- 
chievous and oppressive. In the former class of cases the State 
laws, which provide for the attachment and sequestration of the 
property of non-resident debtors upon whom no personal service 
can be made, would be rendered inoperative whenever the sum 
demanded exceeded five hundred dollars. In the latter, every 
non-resident debtor, not served personally, and who has property 
in the district where his creditor resides, would be denied the 
privilege of transferring such a suit to the Courts of the United 
States. The privilege sought by the Act of Congress to be secured 
by giving the option of selecting the tribunal to the non-resident 
party would be reversed. The resident party would possess that 
option, and thus the prime object of the statute authorizing the 
removal would be defeated, in a large class of cases. 

The third proposition, that the Globe Bank, a corporation, is 
not a citizen within the meaning of the 12th section of the Judiciary 
Act, and therefore not entitled to the privilege of removal, is 
untenable. No good reason can be perceived upon which to rest a 
distinction of that kind. On the contrary, the reasons for holding 
corporations to be citizens within the meaning of both the 11th 
and 12th sections of that Act are stronger now than when the 
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Supreme Court overruled the doctrine that they were not citizens 
under the 11th section. Corporations have largely multiplied; 
the capital of the country has, much of it, become merged in these 
artificial persons, and an immense amount of business is now trans- 
acted through their agency. This business is not confined to the 
particular States in which they were created, and where they are 
located, but is distributed over the whole country in the same 
manner as the business of natural persons. To establish a dis- 
tinction between their right to sue and liability to be sued in the 
Federal Courts, and their right to remove to those tribunals suits 
brought against them in the State Courts, resting upon no solid 
considerations, would produce only inconvenience and confusion. 

The fourth consideration urged against the jurisdiction of this 
Court rests on the clause of the 11th section of the Judiciary Act 
which provides " nor shall any District or Circuit Court have cog- 
nisance of any suit to recover the contents of any promissory note 
or other chose in action in favor of an assignee, unless a suit might 
have been prosecuted in such Court to recover said contents if no 
such assignment had been made." If no assignment of the right 
of action upon which this suit is founded had been made, the 
Merchants' Bank of Cleveland alone could have sued upon it. 
That corporation could have maintained no action upon it in this 
district. No Federal Courts except those of Ohio and Massa- 
chusetts would have jurisdiction of such a suit. This, of course, 
follows from that clause of the 11th section of the Judiciary Act 
which limits the jurisdiction of the Courts of the United States in 
this class of cases to suits " between a citizen of the State where 
the suit is brought and a citizen of another State." The two 
corporations being citizens, within the meaning of that section, one 
can sue the other only in the district where one or the other is 
located. Neither of them being located in New York, no suit 
could have been maintained in this Court by the Merchants' Bank 
against these defendants. Can the plaintiff, as assignee of this 
right of action, maintain it 1 

This presents the real and only question involved in this point, 
which is, is this suit, by the plaintiff as assignee, which is founded 
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upon the original right of the Merchants' Bank to recover damages 
of these defendants for their neglect to protest and notice the 
drafts, &c, in question, " a suit to recover the contents of a chose 
in action ?" This right of the Merchants' Bank which they as- 
signed to the plaintiff is undoubtedly a chose in action. So would 
a right to recover possession of the drafts in question, or damages 
for their detention, be equally a chose in action. But a suit to 
enforce either of these two latter rights would not be one to recover 
the contents of a chose in action within the meaning of this prohi- 
bition of the statute. The case of Deshler vs. Dodge, 16 Howard 
622, is decisive on this point. The word " contents" in the statute 
is significant, and its true import is to be sought in the connection 
in which it is found. The only choses in action {a term of broad 
and somewhat indefinite meaning) specifically designated in the 
Act, are promissory notes and foreign bills of exchange; the 
former being included within the prohibition, and the latter ex- 
cepted out of it. The word " contents" is easily understood when 
applied to these instruments. It designates the specific sums 
named therein, and payable by the terms of the instruments them- 
selves. The effect of the case of Deshler vs. Dodge, already cited, 
is to confine the meaning of the term chose in action as employed 
in this section of the Act, within narrower limits than those in 
which it is generally used. What choses in action then fall within 
the prohibition of the statute ? We think those only are included 
in it, which may be properly said to have " contents." These are 
not mere naked rights of action, founded on some wrongful act, 
some neglect or breach of duty to which the law attaches damages ; 
but they are rights of action founded on contracts, which contracts 
contain within themselves some promise or duty to be performed. 
A suit to compel the performance of that promise or duty, by 
securing to the plaintiff that which is withheld by the defendant, 
is a suit to recover the " contents" of the chose in action. Grant 
that, in the case before us, there was an implied promise or duty, 
the performance of which, the law merchant, as applied to the 
course of business between the parties, cast upon these defendants ; 
but this suit is not brought to enforce the performance of that pro- 
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mise or duty. It is not to secure the protest and notice of this 
commercial paper. It is to recover damages for the failure of the 
defendants to take the proper steps to preserve its value. This 
suit, therefore, being founded not on a chose in action for the 
purpose of recovering its "contents," but upon a mere right of 
action to recover damages imposed by law for a delinquency, is not 
within the prohibition of the statute, and this objection to the 
jurisdiction of this Court fails. 

It was suggested on the argument that the clause of the 12th 
section of the Judiciary Act which provides, in case of the removal 
of a suit from a State to a Circuit Court, that " any attachment of 
the goods or estate of the defendant by the original process shall 
hold the goods so attached to answer the final judgment in the 
same manner as by the laws of such State they would have been 
holden to answer final judgment, had it been rendered by the 
Court in which the suit was commenced," would not protect the 
attachment made in this case. The suit was commenced, as already 
stated, by summons, and the warrant of attachment was issued 
afterwards. It is urged that the warrant of attachment not having 
issued at the same time with the summons, it is not the " original 
process," and therefore the lien on the goods will be lost, if the 
jurisdiction of this Court is maintained. But this view of the 
matter arises out of an erroneous interpretation of the term 
"original process." It does not refer merely to the first notice, 
or precept, by which the suit may be initiated, but includes also 
any mesne process issuing out of the State Court, by which the 
property is seized before the case is removed into this Court. 
This attachment, therefore, comes within the saving clause of the 
statute, and will hold the goods attached to answer final judgment 
in this Court. 

The motion to remand the cause is therefore denied on 
all the grounds. 

The questions decided in this case and 80. For the sake of a clear under- 

arise under the 11th and 12th sections standing of the decision, they are sub- 

of the Judiciary Act of Congress of 1789, joined, so far as they are material to 

1 U. S. Statutes at Large, pages 78, 79, the points discussed. The 11th section 
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provides "that the Circuit Courts" (of 
the United States) " shall have original 
cognisance concurrent with the Courts 
of the several States of all suits of a 
civil nature at common law or in equity, 
where the matter in dispute exceeds 
exclusive of costs the sum or value of 
five hundred dollars, and the United 
States are plaintiffs or petitioners, or 
an alien is a party, or the suit is be- 
tween a citizen of the State where the 
suit is brought and a citizen of another 
State. * * * * And no civil suit shall 
be brought before either of said Courts 
against an inhabitant of the United 
States by any original process in any 
other district than that whereof he is an 
inhabitant or in which he shall be found 
at the time of serving the writ, nor shall 
any District or Circuit Court have cog- 
nisance of any suit to recover the con- 
tents of any promissory note or other 
chose in action in favor of an assignee, 
unless a suit might have been prosecuted 
in such Court to recover the said con- 
tents if no assignment had been made, 
except in cases of foreign bills of ex- 
change." ****** 
The language of the 12th section is, 
" that if a suit be commenced in any 
State Court against an alien, or by a 
citizen of the State in which the suit is 
brought against a citizen of another 
State, and the matter in dispute exceeds 
the aforesaid sum or value of five hun- 
dred dollars, exclusive of costs, to be 
made to appear to the satisfaction of 
the Court; and the defendant shall, at 
the time of entering his appearance in 
such State Court, file a petition for the 
removal of the cause for trial into the 
next Circuit Court to be held in the dis- 
trict where the suit is pending, &c, &c, 
&c, the cause shall then proceed in the 
same manner as if it had been brought 
there by original process. And any at- 
tachment of the goods or estate of the 



defendant by the original process shall 
hold the goods or estate so attached to 
answer the final judgment in the same 
manner as by the laws of such State 
they would have been holden to answer 
final judgment had it been rendered 
by the Court in which the suit com- 
menced." * * ■ * * * 

I. The conclusion that an action 
brought against a foreign corporation 
under the New York Code of Procedure 
is a " suit," within the meaning of the 
12th section, for the purpose of being 
removed to the United States Circuit 
Court, is fortified by the language of the 
Code. Jacob, in his Law Dictionary, 
says that the term "suit in law is di- 
vided into suit real and personal, and is 
all one with action real and personal." 
The language of the Code is explicit. 
The first section divides all remedies 
into actions and special proceedings. 
An action is stated in the second section 
to be an ordinary proceeding in a Court 
of justice in which a party prosecutes 
another party for the enforcement or 
protection of a right, the redress or pre- 
vention of a wrong, &c. One of the 
most approved definitions which has 
been given of an action under the Code 
is, that it is any judicial proceeding 
which, if conducted to a termination, 
will result in a judgment. People vs. 
County Judge of Rensselaer, 13 Howard 
Pr. Reports 398. 

The 227th and 427th sections provide 
that an attachment may be granted in 
certain cases in an action for the reco- 
very of money against a foreign cor- 
poration. The 246th section shows in 
what manner the plaintiff may apply 
for judgment when no answer is made, 
and the 237th and the 135th declare its 
effect. The 135th section expressly pro- 
vides that the defendant may, on suffi- 
cient cause shown, apply at any time 
before judgment for liberty to "defend 
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the action," which must be granted to- 
him, when the trial and other proceeding 
are precisely like those in ordinary ac- 
tions. We find here every element of a 
common law action, except that there is 
no personal service of the summons. 
Whenever the defendant appears volun- 
tarily in the cause, as no element is 
wanting, the effect of the action is then 
precisely the same as that of an ordi- 
nary action. The judgment then ob- 
tained binds not only the property 
which is attached, but is a true personal 
judgment, one of the consequences of 
which is that it can be satisfied from all 
the property of the foreign corporation 
within the jurisdiction. If the action 
was in the true sense a proceeding in 
rem, the owner of the property would 
appear not as a defendant in the action, 
but as a claimant, and the effect of a 
decree against him at most would be to 
exclude him from any interest in the 
particular property which was the sub- 
ject of the proceeding. In like manner 
an action in a Court of equity to enforce 
the charge which a married woman has 
made upon her separate estate, is called 
in many cases a proceeding in rem. 
The decree of the Court only affects the 
property charged. Yet no one doubts 
that such a proceeding is, in legal lan- 
guage, "a suit," and it is conducted 
substantially in the same manner as 
other suits in chancery. 

II. The second proposition in the de- 
cision agrees with the unreported case 
of Charles Bliven and others against. The 
New England Screw Company, decided 
in the Circuit Court of the Southern 
District of New York, before Nelson, J., 
November, 1853. The defendants, a 
foreign corporation, were sued by sum- 
mons and attachment, whereupon they 
removed the case into the United States 
Court, and then moved to quasli the 
suit. We owe this case to the kindness 



of Samuel Blatchford, Esq., Beporter of 
the Court. The head-note of the case 
is, " Where in a case removed into this 
Court under the 12th section of the Ju- 
diciary Act of September 24th, 1789 (1 
U. S. Stat, at Large), the defendant is a 
foreign corporation, this Court has juris- 
diction of the case, although no suit can 
be commenced in this Court by original 
process against a foreign corporation." 
It was urged in that case that the Cir- 
cuit Court of the United States had no 
jurisdiction of the case, because it would 
have had none if the suit had been com- 
menced there. The Court replied that 
"this did not follow either logically or 
legally. The suit had been brought 
into this Court from a Court which had 
jurisdiction of it. And in such a case 
I know of no exception to the rule that 
this Court has jurisdiction. Unless this 
be so, a foreign corporation must be 
deprived of the benefit of the 12th sec- 
tion. Because if a case be instituted in 
a State Court which has jurisdiction of 
it and be transferred to this Court, and 
this Court on looking into it finds the 
defendant to be a foreign corporation, 
and therefore decides against its own 
jurisdiction, it follows that this Court 
can do nothing but remit the case to the 
Court from which it came and which 
has jurisdiction." 

III. The question whether a corpora- 
tion is a citizen within the meaning of 
the Judiciary Act has elicited much 
discussion. We subjoin a brief review 
of the cases in their chronological order. 
The first case was that of Bank of United 
States vs. Deveaux, 5 Craneh's Rep. 61 
(1809). It was held that a cerporation 
aggregate, composed of citizens of one 
State, may sue a citizen of another State 
in the Circuit Court of the United States, 
and that a corporation aggregate cannot, 
in its corporate capacity, be a citizen. 
The Court said: "The term citizen 
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ought to be understood as it is used in 
the Constitution and as it is used in 
other laws. That is, to describe the 
real persons who come into Court, in 
this case, under their corporate name." 
The Court in substance decided that in 
a question of jurisdiction they might 
look to the character of the persons 
composing a corporation, and if it ap- 
peared that they were citizens of another 
State and the fact was set forth by pro- 
per averments, the corporation might 
sue in its corporate name in the Courts 
of the United States. See Bank of Au- 
gusta vs. Earle, 13 Peters 586. They 
evidently reached this conclusion " with 
some hesitation." Id. The case last 
mentioned decided that a corporation 
can have no legal existence out of the 
bounds of the sovereignty by which it 
is created. It must dwell in the place 
of its creation. Then followed the 
case of the Louisville, Cincinnati, and 
Charleston Kailroad Co. vs. Letson, 2 
Howard (U. S.) 497. The Court then 
overruled so much of the opinion in The 
Bank of the United States vs. Deveaux 
as allowed a defendant to plead in 
abatement that one or more of the cor- 
porators, plaintiffs or defendants, were 
citizens of a different State from the 
one described, and held that the mem- 
bers of a corporate body must be pre- 
sumed to be citizens of the State in 
which the corporation was domiciled, 
and that both parties were estopped 
from denying it. The Court does not 
hold that a corporation can be a citizen. 
Lafayette Insurance Co. vs. French, 
Supreme Court, November 1855. The 
language of Curtis, J., who delivered 
the opinion of the Court, is : " This 
Court does not hold that either a volun- 
tary association of persons or an asso- 
ciation into a body politic created by 
law, is a citizen of a State within the 
meaning of the Constitution." The doc- 



trine of the Court is brought out with 
more sharpness in the case of Marshall 
vs. Baltimore and Ohio Railroad Co., 16 
How. 314 (1853). Guiee, J., delivering 
the opinion of the Court, said: "Persons 
who use a corporate name may be justly 
presumed to be resident in the State 
which is the necessary habitat of the 
corporation, and where alone they can 
be made subject to suit, and should be 
estopped in equity from averring a dif- 
ferent domicil as against those who are 
compelled to seek them there, and can 
find them there and nowhere else." 
This case was followed by Covington 
Drawbridge Co. vs. Shepherd, 20 How. 
227 (1857), to the same purport. It 
was decided that when the act of incor- 
poration was a public act, it was suffi- 
cient to describe the defendant, as " The 
Covington Drawbridge Company, citi- 
zens of the State of Indiana." The 
Court said obiter. If the act of incor- 
poration had not been a public law, the 
proper description would have been 
" The Covington Drawbridge Company, 
citizens of the State of Indiana, incor- 
porated by that name by the said State, 
and having their principal place of 
business therein." All the decisions 
are reviewed in the late case of the Ohio 
and Mississippi Railroad vs. Wheeler, 1 
Black (V. S.) 286. The propositions 
laid down are that a corporation is not 
a citizen within the meaning of the Con- 
stitution, and cannot maintain a suit 
against the citizen of a different. State 
from that by which it is chartered, un- 
less the persons who compose the corpo- 
rate body are all citizens of that State. 
In such a case, they may sue by their 
corporate name, averring the citizenship 
of all their members, and such a suit 
would be regarded as the joint suit of 
individual persons united together in 
the corporate body. The legal pre- 
sumption, however, is, that its members 
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are citizens of the State in which the 
body has a legal existence, and no 
averment or evidence to the contrary is 
admissible for the purpose of withdraw- 
ing the suit from the jurisdiction of the 
United States Courts. After these re- 
peated statements, the doctrine of the 
Court must now be deemed to be settled. 
The corporation is not a citizen, but its 
members are by an artificial rule of law 
regarded as citizens of the State by 
which it is created. 

IV. The case of The New England 
Screw Company vs. Bliven & Mead, 
before Nelson and Betts, Js., Southern 
District of New York, November 24, 
1854, is opposed to the 5th point decided 
in the principal case. This case is not 
reported. We extract the note of Mr. 
Blatchford, the Reporter: "Where a 
suit in a State Court is removed by a 
defendant into this Court under the 



12th section of the Judiciary Act, no 
attachment of the property of the de- 
fendant by the State Court can hold 
that property after the removal of the 
suit into this Court, unless such attach- 
ment was the original process in the 
suit in the State Court. Where the 
suit in the State Court is commenced 
by summons, and the attachment is 
subsequently issued by it as a separate 
process, such an attachment is not an 
attachment by original process within 
said 12th section so as to hold the pro- 
perty attached after the removal of the 
suit into this Court." As this decision 
is not noticed by the Court, it is pre- 
sumed that it was not cited on the ar- 
gument. The proposition may there- 
fore be thought to require further ex- 
amination and adjudication. 

T. W. D. 



RECENT ENGLISH DECISIONS. 

Court of Queen's Bench. — Trinity Term, 1862. 

PYM, ADMINISTRATRIX, VS. THE GREAT NORTHERN RAILWAY CO. 

Where a person is killed by the act of another, under such circumstances that the 
deceased, had he survived, could have maintained an action for the injury, an 
action can be maintained under the 9 & 10 Vict. c. 93, ss. 1 and 2, for the benefit 
of the surviving relatives, in respect of an injury arising from a pecuniary loss 
occasioned by the death, although the same pecuniary loss would not have re- 
sulted to the deceased had he lived. 

The loss of the benefit of a superior education and the enjoyment of greater com- 
forts and conveniences of life, is a pecuniary loss for which the wife and child- 
ren of the person killed may maintain an action under the statute, where the 
income of the deceased wholly ceases with his death, or where the premature 
death prevents the deceased from having made the extra provision for his family 
which he might be reasonably expected to have made had he lived out his 
natural life. 



Declaration by the plaintiff, the widow and administratrix of 



